
Shared Parental Leave - 
An Overview
December 2014 saw the introducti on of Shared Parental Leave (SPL) under the 
Children and Families Act 2014, which means that new parents will have the right 
to share the amount of paid leave that they are able to take following the birth 
of their child.

SPL is intended to increase paternal involvement during the fi rst year of a child’s 
life. A recent Government survey found that 60% of respondents felt they would 
form a closer bond with their child if given the opportunity to take SPL. The survey 
also found that 53% of respondents believed that the responsibiliti es of childcare 
should be shared equally between couples, and that 75% of fathers would have 
considered SPL if it had been available when their children were born.

SPL is available to all eligible employees with a child due on or aft er 5th April 
2015. The right is also available for couples who are adopti ng, applying to any 
case where the child is placed for adopti on on or aft er the above date.

The new rules allow parents to split 50 weeks of maternity leave and 37 weeks of pay between them during the child’s fi rst year. Parental leave can be shared 
between the mother (or primary parent) and either one of the following:

• The child’s other parent
• The mother’s husband, wife or civil partner

To be eligible for SPL the mother must be enti tled to either full maternity leave or statutory maternity pay, whilst her partner must fi t the criteria of the above list, 
must be in employment and must also share the primary responsibility for the child with the mother at the ti me of birth. A parent seeking SPL must also sati sfy both 
the ‘conti nuity of employment’ and the ‘employment and earnings’ tests.

As long as you have checked that your employee matches the criteria for SPL (exactly as you would for an employee going on standard paternity leave) then the 
noti ce of enti tlement should be suffi  cient evidence of their right to leave. You can request contact details for your employee’s partner’s company and a copy of the 
child’s birth certi fi cate if necessary, which must be provided within 14 calendar days of the request being made.

As a guide to the process here are some key dates that may apply to your business:

•  8th February 2015: For employees intending to take SPL from the start of April 2015, this is the deadline for submissions of curtailment noti ces (for women) or 
noti ces of enti tlement (for their partners). Both have to give their employer a minimum of eight weeks’ noti ce prior to the fi rst intended date of leave.

•  5th April 2015: The parents of any child born on or adopted aft er this date will be enti tled to claim SPL. Further changes to adopti on leave and pay will also be 
introduced, including bringing statutory adopti on pay into line with statutory maternity pay (90% of normal earnings for the fi rst six weeks).

•  19th April 2015: As a mother cannot curtail her mandatory two-week maternity leave this is the earliest date from which a woman who gives birth on 5th April 
2015 can claim SPL.

• 27th March 2016: This is the fi nal week in which a parent to a child due to be born on 5th April 2015 can opt to take SPL.

A separate survey carried out by the Nati onal Childbirth Trust found that 76% of respondents would be more likely to take advantage of SPL if it were available on a 
part-ti me basis. Due to this, it may be worth reminding your employees that they are sti ll enti tled to request fl exible working if they have been with your company 
for more than 26 consecuti ve weeks.

Employees who qualify for SPL will be enti tled to a statutory pay rate of 90% of their average weekly earnings, should this fi gure be lower than the set rate.
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• The joint adopter of the child
• The mother’s partner (provided that they live with the mother and child)
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Changes to Holiday Pay Entitlement
A long-running Employment Tribunal has concluded that overti me, commission and other 
additi onal payments will now need to be factored into holiday pay for UK employees.

The Employment Appeal Tribunal (EAT) related to the case of Bear Scotland v Fulton (and 
conjoined cases), and followed previous rulings from 2012 and 2014 regarding changes to 
holiday pay rates based on ‘normal remunerati on’ and commission payments. The EAT ruled 
that non-guaranteed and regular overti me, and any other allowances, must now be included 
in the calculati on of a worker’s holiday pay. This is to ensure that employees receive their 
typical average pay as part of their holiday enti tlement.

The adjusted holiday pay enti tlement will only need to be included when calculati ng the pay 
owed for the 20 days (four weeks) of holiday required by the Working Time Directi ve (WTD); 
it does not apply to the additi onal eight days of public and bank holiday allowance added 
under Working Time Regulati ons (WTR) or to any enhanced contractual holiday enti tlement. 
The EAT ruled that employees will not be allowed to retrospecti vely determine whether a 
specifi c holiday fell under WTD or WTR.

Of greatest concern to many businesses was the potenti al cost of historical pay claims. The 
initi al ruling stated that employees would be able to post backdated claims reaching as far 
back as 1998, as long as there was not a gap of more than three months between each 
disputed holiday period. Given Government esti mates that one-sixth of the UK’s 30.8 million 
strong workforce receives paid overti me, employers and observers alike were concerned 
that the ruling could decimate the fi nances of countless organisati ons. Acknowledging these 
concerns the Government established a task force to make recommendati ons based on 
the ruling, which it then published in December as the Deducti on from Wages (Limitati on) 
Regulati ons 2014.

The new regulati ons come into eff ect on 1st July 2015, and mean that employees will only be 
able to claim pay deducti ons for periods of holiday taken in the two years prior to the date 
of the claim. The regulati ons also confi rm that the right to holiday cannot be incorporated as 
a term of the employment contract, which will prevent employees from being able to bring 
contractual claims into the civil courts.

Whilst employment experts are concerned that there may sti ll be an infl ux of claims before 
the new regulati ons are implemented, the two-year limit will see the overall fi nancial impact 
lessened signifi cantly. It is worth noti ng that the ti me limit does not apply to any claims 
concerning SMP, SSP and guarantee payments.

The fi rst key point to note is that businesses that do not off er overti me, commission or other 
allowances should be largely unaff ected by the legislati on. However, if you regularly make 
additi onal payments above the basic salary rate then we have the following recommendati ons 
for you:

• Look at your current trading year to determine how you may be aff ected
• Decide which form of contractual holiday enti tlement you will pay
• Ensure correct payments are made going forward
• Set aside a reserve amount to cover both new and potenti al historical payments
• Review existi ng commission structures
•  Limit the amount of overti me off ered where possible and consider alternati ves, such as 

casual or part-ti me staff 
• Factor the decision into pay reviews and new starter salaries

Carol Ann Guilford, Director of Consultancy at HR Soluti ons, said “there is a signifi cant window 
of opportunity for employees to issue claims before the new regulati ons come into force.”

“Therefore it would be wise for any company that makes payments beyond an employee’s 
basic salary to take acti on now regarding how their holiday payments are made, in order to 
limit the potenti al need to make backdated payment claims further down the road.”

If you think your business may be aff ected by the ruling and you require guidance on how to 
implement the changes into your policies, please do not hesitate to contact your HR Soluti ons 
consultant for advice.

What the Asda Equal Pay 
Case Could Mean for the 
Private Sector
An equal pay claim that is being brought against 
the supermarket giant Asda could have signifi cant 
ramifi cati ons for the way pay is structured in the private 
sector.

A group of employees, predominantly female, are 
making a claim against the supermarket on the basis 
that they perform work of ‘equivalent value’ to their 
male colleagues in distributi on centres. Leigh Day, the 
legal fi rm representi ng the employees, says that it has 
received 19,000 related enquiries.

This case will test how businesses in the private sector 
ensure equal pay across their organisati ons, and other 
supermarkets and retailers will be taking note of how the 
case develops.

Now covered under the Equality Act 2010, equal pay 
rights have led to successful employment tribunals 
against multi ple public sector organisati ons in the last two 
decades, which in turn has meant that job evaluati ons and 
equal pay audits have become increasingly commonplace 
in that sector.

A case as high profi le as the acti on against Asda means 
it is likely that other private sector businesses will be 
reviewing their own pay structures and processes in 
order to avoid the potenti al threat of liti gati on of their 
own.

If the case is successful then Asda, which employs 
172,000 staff , could face a large bill in reparati ons. As well 
as receiving a pay increase in order to bring their salaries 
into line with colleagues, aff ected employees may be 
able to claim increased salary payments backdated as far 
as six years prior to the date of the claim, which would 
bring the total amount owed by the supermarket into the 
millions.

Asda denies the claims, and said in a statement: “We are 
aware of a small number of claims. We pay a fair market 
rate for the job people do regardless of gender and we 
don’t recognise discriminati on in our business.”

The case is ongoing, we will keep you posted with any 
future developments.
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‘Protected’ Spent Convictions 
and Cautions
Following amendments made to the Excepti ons Order 1975, certain 
spent convicti ons and cauti ons are ‘protected’, and therefore are not 
subject to disclosure to employers.

The Disclosure and Barring Service (DBS) uses the term ‘fi ltering’ to 
describe the process by which they identi fy and remove protected 
convicti ons and cauti ons. When fi ltered, these off ences will not be disclosed on a criminal 
record certi fi cate.

Standard and enhanced DBS certi fi cates include details of convicti ons and cauti ons recorded on 
the Police Nati onal Computer (PNC). These include youth cauti ons, reprimands and warnings.

The following off ences are not protected; therefore a DBS certi fi cate must include the following:

• Cauti ons relati ng to an off ence from a list agreed by Parliament
•  Cauti ons given less than six years ago (where the individual was 18 or over at the ti me of the cauti on)
•  Cauti ons given less than two years ago (where the individual was under 18 at the ti me of the cauti on)
• Convicti ons relati ng to an off ence from a prescribed list
•  Convicti ons that resulted in a custodial sentence (regardless of whether served)
•  Convicti ons that did not result in a custodial sentence if less than 11 years ago (where the individual was 18 or over at the ti me of convicti on)
•  Convicti ons that did not result in a custodial sentence if less than 5.5 years ago (where the individual was under 18 at the ti me of convicti on)

Where the individual has more than one convicti on, no convicti ons will be fi ltered.

Examples of unprotected spent convicti ons and cauti ons include serious off ences of a violent or sexual nature, as well as any off ences that are relevant in 
the context of safeguarding. The DBS certi fi cate will also include the details of any equivalent spent convicti on and/or cauti on that was committ ed overseas.

European Court Rules Obesity a Disability
The European Court (CJEU) has determined that obesity can now be categorised as a disability 
following a landmark ruling that will aff ect employment rights in the UK. 

The Directi ve came following the case of Karstan Kaltoft , a morbidly obese Danish child-minder 
who claimed that he was dismissed by Billund Council aft er 15 years due to his weight. The CJEU 
clarifi ed that obesity can be considered a disability when it impedes on a person’s ability to 
parti cipate in work on an equal basis with their colleagues. 

The CJEU stated that being overweight may be considered a disability where it “hinders the full 
and eff ecti ve parti cipati on of the person concerned in professional life on an equal basis with 
other workers.” It goes on to clarify that any health issues that occur as a direct consequence of 
being overweight can be treated as a disability regardless of the cause of the obesity.

According to the NHS around one in every four adults in the UK are clinically overweight, which 
the World Health Organisati on (WHO) classifi es as having a Body Mass Index (BMI) of 25 and 
over. A separate study dismissed an earlier esti mate that half the UK populati on would be obese 
by 2050 as “severely underesti mati ng the problem”. This indicates how signifi cant the CJEU’s 
ruling could become over the coming decades. 

The legislati on is binding for UK employers and means that they may now need to make 
adjustments to their workplaces in order to facilitate obese employees, such as providing larger 
chairs or special car parking spaces. Employers should remain alert to any potenti al health and 
safety issues that overweight employees could face in their work, and may want to consider the 
following.

• Is the employee visibly struggling at work, or have they menti oned doing so?
• Has the employee requested any adjustments to their work or working environment?
• Has the employee had multi ple periods of sick leave?

It is also important to review your organisati on’s dismissal procedures to make sure that they do 
not disadvantage any employees who may now be considered disabled.

The CJEU’s ruling did not defi ne a level of BMI at which an obese person can claim disability, 
which is going to make identi fying an overweight employee’s legal status diffi  cult and potenti ally 
awkward for an employer to do. 

If you have any concerns about how this ruling may aff ect your business, please don’t hesitate to 
contact your HR Soluti ons Consultant who will be happy to advise you.

Changes to Ante-Natal 
Appointment Rights
From the 1st October 2014 an expectant father (or 
pregnant woman’s partner) has been able to take 
ti me off  to accompany their partner to two ante-natal 
appointments. We have put together an overview to 
these changes to enable you to update your policies 
and ensure that your employee’s rights are being met.

What do the changes entail?

•  The employee will be able to take unpaid ti me 
off  to accompany their partner to two ante-natal 
appointments

•  The maximum ti me permitt ed per appointment 
is six and a half hours, which includes all ti me 
used for travelling, waiti ng and att endance at the 
appointment

•  The right applies to all employees, with no qualifying 
period

•  Agency workers will be enti tled to the ti me off  once 
they have reached the 12 week qualifying period 
under the Agency Workers Regulati ons 2010

How can you regulate this?

Employers are not enti tled to ask for evidence of the 
appointment. However they can ask for a declarati on 
from the employee stati ng that:

•  They are in a qualifying relati onship with either the 
pregnant woman or the expected child

•  They are taking ti me off  to accompany the pregnant 
woman to the ante-natal appointment, which has 
been arranged on the advice of a registered medical 
practi ti oner, midwife or nurse

•  The date and ti me of the appointment

If the ti me off  is not permitt ed then the employee can 
bring a complaint before the Employment Tribunal. If 
the complaint is upheld then an award can be made of 
twice the hourly rate of pay for each hour that could 
have been taken off .

Please contact HR Soluti ons if you require any further 
informati on. If you are a retained client of HR Soluti ons 
you will receive updated policies shortly.
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Legal Update
Managing Sickness Absence/Fit 
for Work Service (April 2015)

Fit for Work will provide free 
occupati onal health assistance to 
employees, employers and GPs to help people return to or 
stay in work following an illness.

Aft er four weeks of sickness absence an employee can be 
referred to an occupati onal health assessment. Employers 
will be able to claim as much as £500 in tax relief on 
payments for employee medical treatment if it has been 
recommended under the scheme.

New Statutory Pay Rates (April 2015)

•  Statutory pay for maternity, paternity, adopti on and 
shared parental leave will increase to £139.56 per week

•  Statutory sick pay (SSP) will increase to £88.45 per week.

Statutory Adopti on Leave & Pay (April 2015)

Statutory adopti on leave will no longer have a 26 week 
qualifying period. Adopti on pay will be brought in line with 
maternity pay, which will be 90% of normal earnings for 
the fi rst six weeks. There will also be a new right to att end 
adopti on appointments. The main adopter can att end up to 
fi ve appointments, whilst the secondary adopter is enti tled 
to ti me off  for up to two appointments.

Parental Leave (April 2015)

Extended to 18 weeks leave (sti ll unpaid). The age limit for 
the child will increase from 5 to 18 years.

Please see our Shared Parental Leave Arti cle in this 
newslett er for further details.

Surrogate Parents Eligible for Adopti on Leave (April 2015)

Provided they meet the eligibility criteria, parents who 
have a child through surrogacy will be enti tled to take 
either paternity, adopti on or shared parental leave and pay. 
Both parents will also be enti tled to take unpaid ti me off  
to att end two ante-natal appointments with the woman 
carrying the child.

Removal of Restricti ons on Defi ned-Contributi on Pension 
Schemes (April 2015)

There will be a removal of certain restricti ons regarding 
how individuals can draw their benefi ts from their defi ned-
contributi on pensions aft er age 55.

Exempti on for Reservists from Two Year Qualifying Period 
for Unfair Dismissal (TBC)

Reservists will be exempt from the two year qualifying 
period for bringing an unfair dismissal claim where the 
reason for dismissal is their reservist service.

Disclaimer. The informati on and expressions of opinion in this newslett er are given as  guide only. They are not intended to be comprehensive nor to provide legal advice. They should also not be treated as a substi tute 
for specifi c advice concerning individual situati ons. Always seek professional advice or give us call.
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Dismissed for Posting O� ensive Tweets
The Employment Appeal Tribunal (EAT) has overturned a decision 
relati ng to the dismissal of an employee who posted off ensive 
messages on Twitt er.

The case of Game Retail Ltd (Game) v Laws involved an employee 
who was dismissed for posti ng off ensive, non-work related tweets 
outside of work ti me. Mr Laws, employed as a risk and loss 
preventi on offi  cer with the retailer, set up a personal Twitt er account 
in 2012 and began following the stores he was responsible for. 
Following an endorsement from a Game store manager Mr Laws’ 

personal account was subsequently followed by 64 Game store accounts.

In July 2013 a diff erent store manager informed a regional manager that Mr Laws had posted an 
off ensive tweet. Following an investi gati on Game identi fi ed 28 off ensive tweets posted on Mr 
Laws’ personal account. Mr Laws did not dispute the off ensive nature of the tweets, but stated 
that they were made outside of work hours and directed at his friends. Mr Laws had nothing 
writt en on his account to indicate that he was an employee of the company. Game did not have 
an IT policy relati ng to non-work social media posti ngs at the ti me but the tweets were ruled to 
have contravened their bullying and harassment policies, and following a disciplinary hearing Mr 
Laws was dismissed.

Mr Laws brought the case before the Employment Tribunal, where the judge found that dismissal 
did not fall within the band of reasonable responses and was unfair. However Game appealed to 
the EAT, which overturned this decision on the grounds that Mr Laws’ Twitt er account could be 
read by the public at large and could be construed to be the opinions of Game. 

When announcing the verdict the EAT was asked to issue general guidance for dealing with 
inappropriate use of social media but declined, instead making the point that each case relati ng 
to social media misuse will need to dealt with on an individual basis. Nevertheless a precedent has 
been set, highlighti ng factors that may be applicable to future disciplinary sancti ons.

There are several implicati ons from the conclusion of the appeal:

• Inappropriate social media use should be approached in the same way as other disciplinary matt ers
• The normal tests for unfair dismissal will apply
•  Employers will need to consider how, where and when off ensive posti ngs were made, as well as 

the potenti al or actual reputati onal damage
• Each case needs to adjudged on its own facts and circumstances

Our recommendati on is that employers should consider outlining the appropriate and non- 
appropriate use of social media. Please contact your HR Soluti ons Consultant if you require 
any assistance with this if this aspect is not already including in your IT policies and contracts 
of employment.

Questions and Answers
Q My employee is currently off  sick with a pregnancy-related illness.  If they remain off  sick 
when does their maternity leave start?

A If your employee produces a fi t note or professional medical report that states they cannot 
return to work because they are off  with a pregnancy-related illness, then maternity leave and 
statutory maternity pay will automati cally start in the four weeks before the baby is due.  This 
overrides any previously agreed maternity leave start date.

However, if it is longer than four weeks before the child is due then your employee could remain 
on sick leave if covered by fi t notes.

You may wish to discuss the sick leave with the employee to establish whether or not they could 
return to work on a reduced hours basis, or if there are any other reasonable adjustments to 
their work or environment that can be made without any harm to the unborn child.  You may 
have to ask for their consent to write to their GP for a professional medical report. 

If your employee does return to work you must ensure that you undertake risk assessments to 
reduce all risks to her and her unborn baby.
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