
Employment Law
Are you keeping up to date?
Here are some of the key changes in 2013 and forthcoming highlights in 2014:

February 2013
• The maximum compensatory award for unfair dismissal rose to £74,200. 
•  The limit on a week’s pay, used for calculati ng statutory redundancy payments, rose to £450.

March 2013
• Parental leave increased to 18 weeks. 

April 2013
•  Collecti ve redundancy consultati on halved from 90 days to 45 days, where 100 or more redundancies are proposed 

at one establishment within a period of 90 days or less. 
•  The standard rate for statutory maternity pay, statutory paternity pay and statutory adopti on pay increased from 

£135.45 to £136.78. Statutory sick pay increased from £85.85 to £86.70. The weekly earnings threshold for these 
payments rose from £107 to £109 less. 

•  Employment Tribunals to order pay audits where an employer is found guilty of gender discriminati on in relati on to 
contractual or non-contractual pay matt ers. 

May 2013
•  Under the Enterprise and Regulatory Reform Act 2013, employees dismissed or subjected to a detriment as a result 

of complaining about a breach of their own employment contract are no longer able to bring a whistleblowing claim. 

June 2013
•  Removal of the unfair dismissal qualifying period where the main reason for dismissal is the person’s politi cal belief. 
•  The Disclosure and Barring Service (DBS) (old CRB) launched its new Update Service enabling job applicants to re-

use their DBS certi fi cate for similar roles. 

July 2013
•  Compromise Agreements were renamed Sett lement Agreements and now employers can off er one to an employee 

before a formal dispute arises and are then protected legally from sett lement discussions being used in evidence in 
any subsequent unfair dismissal claim.

•  Fees are now charged for issuing and hearing tribunal claims (see our newslett er dated August 2013 for the full 
payments).

•  A cap on the compensatory award of 52 weeks’ pay at an Employment Tribunal was introduced for unfair dismissal 
compensati on if this is lower than the statutory minimum of £74,200.

September 2013
•  Employers are now able to off er employee shareholder contracts to new and existi ng staff . Employees must be given 

free shares worth at least £2,000 and in return they give up their rights to claim unfair dismissal and other rights.

January 2014
•  Proposed changes to the Transfer of Undertakings (Protecti on of Employment) Regulati ons (TUPE) – please see arti cle 

on page 2.

April 2014
•  Employment tribunals can award fi nancial penalti es of between £100 and £5,000 against unsuccessful employers in 

tribunal claims. 

Future changes early in 2014
•  It is proposed that the right to request fl exible working will no longer be limited to parents and carers and will be 

available to all employees. 
•  It is proposed that it will become compulsory that pre-claim Acas conciliati on will come into eff ect.  This means that 

claimants will have to submit details of their dispute to Acas before bringing a claim to an Employment Tribunal at 
which point they will be off ered pre-claim conciliati on for a period of one month.  If it is refused by either party, or is 
unsuccessful, the claimant will be able to go ahead and present their claim to an Employment Tribunal.  
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Kettering, March 2014

The Seminar will provide an update and 
overview of the recent and forthcoming 
changes to employment law which 
will a� ect your business.  We will also 
provide you with practical guidance as 
to how best to protect your business 
from the risks of claims from your sta� .

The seminar will cover:

• Recent Changes in Employment Law

• Future Changes in Employment Law

• Unfair Dismissal

• Discrimination

• Auto Enrolment 
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further details

If you are struggling to keep up 
to date with this ever changing 
legislati on, HR Soluti ons can 
help. Let us take the worry out of 
employment law with our range of 
services. 
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Sub Contractors – have you got 
the right agreements in place?
This arti cle is not in relati on to subcontractors who work in the constructi on industry but to an 
independent contractor who undertakes services for you on a contract for services basis either as 
self-employed person or via a limited or LLP company.
 
Normally such agreements are in the form of a consultancy agreement and set out the basis on 
which the person undertakes the services for you in writi ng and must comply with HMRC rules.

Before you set out the agreement you must ensure that the basis for this working arrangement 
clearly is defi ned as the person being self-employed or for the limited company to have 
responsibility for them as this can aff ect whether they have employment status or not.

Many companies have employed people on such consultancy agreements to avoid the IR35 rules 
and have got into big trouble with HMRC.

To determine whether they will be classed as an employee or not the following should be 
reviewed before any such engagement is agreed to avoid you having any form of liability:

As a general guide as to whether a worker is an employee or self-employed; if the answer is ‘Yes’ to all of 
the following questi ons, then the worker is probably an employee:

• Do they have to do the work themselves?
•  Can someone tell them at any ti me what to do, where to carry out the work or when and how 

to do it?
• Can they work a set amount of hours?
• Can someone move them from task to task?
• Are they paid by the hour, week, or month?
• Can they get overti me pay or bonus payment?

If the answer is ‘Yes’ to all of the following questi ons, it will usually mean that the worker is self-
employed:

• Can they hire someone to do the work or engage helpers at their own expense?
• Do they risk their own money?
•  Do they provide the main items of equipment they need to do their job, not just the small tools 

that many employees provide for themselves?
• Do they agree to do a job for a fi xed price regardless of how long the job may take?
•  Can they decide what work to do, how and when to do the work and where to provide the 

services?
• Do they regularly work for a number of diff erent people?
• Do they have to correct unsati sfactory work in their own ti me and at their own expense?

A consultancy agreement must ensure that the clauses are clearly defi ned to ensure that 
if scruti nised by HMRC or indeed by an employment tribunal it is clear that they do not have 
employment status.

If the status cannot be established then HMRC or an employment tribunal would look at the 
reality of the relati onship between the parti es. Recent court cases indicate there is no single 
sati sfactory test governing the questi on whether a person is an employee or self-employed. 
One must consider all the factors that are present in, or absent from, a parti cular case, weigh 
those pointi ng to employment against those pointi ng to self-employment and then stand back 
and consider the picture that emerges. The result may be that a person is considered to be in 
business on their own account (self-employed) or is an employee.

It is also important to remember that if the person provides services to you all day every day of 
the week it would be deemed that they are unable to provide services to anyone else and again 
this could be a factor to decide whether they are an employee or not.

We can provide you with the right consultancy agreement that ensures that your risks of 
being found to be avoiding the IR35 rules are met, the key factors being ensuring the right of 
substi tuti on and no mutuality of obligati on.

Do employers pay up when 
they lose the Tribunal Case?

The Department for Business, Innovati on and Skills (BIS) has 
recently published a very interesti ng study on ‘Payment of 
Tribunal Awards’ (Making the Labour Market more Flexible, 
Effi  cient and Fair – Published 1st November 2013).

The report summarises the fi ndings of a study of people who 
made successful claims to an Employment Tribunal and were 
awarded a sum of money by the Tribunal. The survey was 
completed prior to the changes to the Employment Tribunal 
process that came into eff ect in July 2013.  To lodge a claim in 
an Employment Tribunal aft er that date, a claimant has to pay 
a fee, or apply for fee remission. 

Some very interesti ng stati sti cs arise from the report:

•  The majority of successful claims were brought against small 
employers (under 50 staff ) in the private sector. 

•  Unpaid wages and breach of contract claims were the most 
common jurisdicti ons. The average award value was £2,600. 

•   Overall, around half (49%) of claimants had been paid in full, and 
a further 16% had been paid in part. This amounts to 64% of all 
claimants, and leaves 35% who had not received any money at all. 

•  Just over a half of claimants (53%) received full or part 
payment without having to resort to enforcement. 

•  Claimants who had received assistance from lawyers, unions 
or informal arrangements either before, during or aft er their 
initi al hearing were more likely to receive payment without 
needing enforcement (58% compared to 53% overall). 

•  The most common reason for non-payment was that the 
employer against whom the claim was made was now 
insolvent (37%) and over half of claimants giving this as the 
reason believed that the company they had worked for was 
now trading again under a diff erent name or at a diff erent 
locati on. 

Changes to the TUPE Regulations
It has oft en been said that the provisions set out in the Transfer of Undertakings (Protecti on of Employment) Regulati ons (TUPE) are some of the most complex out there. Over 
the last year the Government has been consulti ng on the introducti on of amendments to the Regulati ons with a view to simplifi cati on. The problem is that each ti me successive 
Governments have moved to simplify the Regulati ons the end result has been more uncertainty and complexity. Will the new provisions in fact turn the ti de and clarify some of 
the issues at last?

The name of the new Regulati ons does not in itself, however, generate great opti mism of simplifi cati on! The Collecti ve Redundancies and Transfer of Undertakings (Protecti on 
of Employment) (Amendment) Regulati ons 2013 (the Regulati ons), were published on 31st October and came into force in January 2014.

It had been hoped by many employers who provide services, such as contract cleaning, IT, electrical or engineering maintenance or transport, that a change of service provider 
would be removed from the scope of TUPE. Currently where staff  spend most of their ti me working on the provision of a service, if the main contractor changes sub-contractor 
or takes the work in house, then the staff  stay with the work, they ‘TUPE over’ into the employment of the new sub-contractor, with conti nuity of employment and on not less 
favourable terms and conditi ons. It had been hoped and speculated by many that this requirement would be dropped and that there could be a genuine return to competi ti ve 
tendering. These hopeful employers will now be greatly disappointed. 

Conti nued on page 4...
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Sickness Absence – key reasons now being 
stress and depression
Recently fi gures have shown that 131 million days are lost per year due to sickness absences, equivalent to 6 
working days per employee and over 12 million of these days were lost due to stress and depression.  These are 
now the 2 most common reasons for absence and in the fi gures it identi fi ed that employees suff ering from these 
reasons took an average of 2.5 months off  (81 days).

The cost of any absence impacts on the Company and where there is unscheduled absence this has a signifi cant 
impact on producti vity and on work colleagues with increased workloads.  Also, there could be the additi onal cost 
of temporary labour to cover the absence.

More than half of employers in the fi gures said that they did not pay enhanced sick pay and only SSP.  

If a Company only pays SSP this can have an impact on the employee’s fi nances as they may be fi nancially struggling 
and this does not help improve their stress to aid them back to work quicker.  

Employers need robust sickness absence policies in place and where someone is diagnosed with stress and 
depression this must be managed asap. Such proacti ve absence management should include:

•  Contacti ng the employee to see how they are and if you can provide any support and maybe arranging a home 
visit or asking if they would like to come in to discuss their on-going absence 

• Asking for their consent to write to their doctor for a professional medical report
•  Asking them to undergo an independent medical examinati on by either a doctor nominated by the Company or 

an occupati onal health professional

Once you have met with them or received a medical report you can then:

• Establish the likelihood of an early return to work
•  Consider reasonable adjustments such as off ering suitable, alternati ve employment or whether a period of 

alterati on to hours of work, etc. 
• Consider any reasonable changes required to the working environment

If the employee conti nues to be on long term sickness absence with no sign of returning to work in the near future 
then this needs to be managed by starti ng a formal capability procedure that eventually could lead to terminati on 
of employment.  However, you need to ensure that before any terminati on you need to have specifi cally addressed:

• Whether you have waited long enough
•  That the employee has been consulted throughout and their views have been taken into account and balanced 

with professional medical opinion/advice
• That reasonable steps have been taken to discover the employee’s medical conditi on and likely prognosis.

By following the right process you can show that you have acted reasonably and fairly and this will be looked at 
favourably should the employee pursue an Unfair Dismissal and/or Disability Discriminati on claim.

Please also see our arti cle on ‘Stress in the Workplace’ in our Newslett er August 2012 and ‘When is Depression a 
Disability’ in our January 2013 newslett er.

It is also a good idea to have in place an Employers Assistance Programme (EAP) where employees with any form of 
stress or depression can then call the helpline.  EAPs are cost eff ecti ve tools and start around £7.25 per employee 
per year.

To ensure that you have a robust sickness absence policy and follow the right guidance in such cases of long term 
sickness absence, please contact us for advice and support and details of our EAP scheme.

Introducing 
Gill Howells 

HR Solutions’ new HR 
Consultant

Gill graduated with a Law Degree LLB 
(Hons) and then spent a year at law school 
undertaking the Law Society Finals Course. 
Since then she has spent many years working 
in the areas of employment law and human 
resource management.

Gill has worked for many big named HR 
consulti ng companies, including having been 
a Partner in an Employment Law Services 
company working on all matt ers to do with 
employment legislati on and human resource 
management. She has represented clients in 
approximately 200 Employment Tribunals and 
also at Employment Appeal Tribunals.

Gill set up the Royal Bank of Scotland’s 
‘mentor’ service, developing the business 
from scratch. Mentor provides 24 hour 
employment law and HR advice to customers 
of the Bank, including an Employment Tribunal 
representati on service, and a full HR service to 
over 3,000 clients. When Gill left  in 2001 they 
had 180 staff  throughout the UK. In 1998 Gill 
was appointed Divisional Director of Royal 
Bank Insurance Services with responsibility for 
both the RBS and NAT West’s employment law 
services. 

Gill also set up the employment law and 
human resources telephone advice lines 
for Gee Publishing and for Eagle Star/Zurich 
Insurance (who sold the service as an add on 
to their insurance products). In 1998 Gill won 
the Insti tute of Insurance Brokers/Insurance 
Times Award for best new support product in 
respect of the Eagle Star/Zurich Service.

We are delighted that Gill has now joined 
HR Soluti ons as an HR Consultant and as she 
brings with her a huge wealth of experience 
and is advising our clients on employment law 
and HR management issues. Her knowledge 
of the intricacies of employment legislati on 
is second to none and her down to earth and 
practi cal approach helps to bring our clients 
the best soluti ons to the challenges that they 
face from the management of their staff  and 
compliance with ever changing legislati on. 

Top Tip
Don’t just take it for granted that the 2 year rule that came into eff ect in April 2012 applies in all cases of unfair 
dismissal claims.

Each dismissal needs to be assessed on its own merits. The excepti ons to the 2 year rule are (but not fully inclusive):

• where the employee started prior to 6 April 2012
• asserti ng a statutory right
• health and safety reasons
• reasons relati ng to pregnancy or childbirth
• sex, racial, disability, age, discriminati on
• pay and working hours
• being a part-ti me or fi xed term employee
• certain trade union membership acti viti es
• for making a protected disclosure ("whistle-blowing")

In these cases the reasonableness of your acti ons as an employer are irrelevant.ese cases the reasonableness of your acti ons as an employer are irrelevant.

T 0844 324 5840    W www.hrsolutions-uk.com    E enquiries@hrsolutions-uk.com

3



Legal Update
Most of the employment law updates are in our arti cle on 
the front page, but there is also the following:

Nati onal minimum wage increased to £6.31 per hour – 
from 1st October 2013:

•  The main rate rose from £6.19 to £6.31 per hour
•  The youth development rate (18-20 years) increased from 

£4.98 to £5.03 per hour
•  The rate for workers aged 16 to 17 increased from £3.68 

to £3.72 per hour 
•  The apprenti ce rate increased from £2.65 to £2.68 per 

hour.

Changes to Asylum and Immigrati on

From 1 January 2014, restricti ons were introduced allowing 
nati onals of Bulgaria and Romania ‘free movement’ to 
the UK.  Clients of HR Soluti ons will receive, or will have 
received, an updated Asylum and Immigrati on document 
explaining the changes to the documents required to allow 
these nati onals to work in the UK.

However, there is a very comprehensive guide that has 
been issued by the Government that is very helpful and we 
would advise you to review this.

You can fi nd this on the Home Offi  ce website searching for 
preventi ng illegal working.

Flexible working for all employees 

The following changes are proposed to be introduced early 
in 2014:

•  Extending the right to request fl exible working to all 
employees who have 26 weeks or more conti nuous 
service and just not those with parental responsibility for 
a child or caring responsibiliti es for an adult.     

•  Replacing the current “right to request” procedure with a 
duty on employers to deal with requests in a reasonable 
manner, and within a “reasonable” period of ti me

There will be a statutory code of practi ce available to give 
guidance as employers that will include giving guidance 
on the meaning of “reasonable”.  Employers will need to 
amend all policies and documents accordingly. 

Questions and Answers
Q Is it right that employees are not permanent unti l they have passed their probati onary period?

A This is a myth.  Employees, other than temporary or fi xed term employees are permanent from day 1.  
The conti nuous service starts from their commencement date not the date at the end of the probati onary 
period.

The probati onary period is a clause in the contract that gives you the ability to assess their suitability in 
the early stages of their employment and gives you the opportunity to extend it for a reasonable period or 
dismiss if they are not suitable.

You do not have to wait unti l the end of the probati onary period to dismiss them if they are unsuitable.

However, you need to ensure that the dismissal is not for any discriminatory or reasons that automati cally 
would be deemed unfair.

You need to have in your contract whether the dismissal will be in line with your disciplinary procedure or 
whether it does not apply during the probati onary period.

Also, when you do dismiss you need to check the noti ce period that is applicable.  i.e. if the employee’s 
probati onary period ends on 31 January and there is a noti ce period of 1 week in the contract then the 
employee needs to be given noti ce on 27 January for the noti ce period to be given or paid in lieu.  If you 
dismiss aft er this date then the noti ce period that may be applicable aft er the probati onary period will have 
to be given or paid.

Also, you need to be aware that if you just have basic wording that states that the employee is taken on for 
a probati onary period of 3 months this could be deemed as being a fi xed term contract and if you dismiss 
during this period you would be liable to pay them up to the end of the fi xed term contract, unless it is made 
subject to a noti ce clause.

Therefore it is advisable to review the wording in your probati onary period clauses in off er lett ers and 
writt en statements and it is always best to seek advice on any dismissal in the probati onary period before 
it is acti oned.

Tupe (...continued from page 2)
The provisions will sti ll apply although there has been some clarifi cati on that the ‘acti vity’ before and aft er 
the transfer must be “fundamentally or essenti ally the same”. This is usually the case in any event, so it is 
diffi  cult to see how this is more than a clarifi cati on of terminology. 

However, the changes that will aff ect TUPE are:
•  An amendment to service provisions where a change of service provider will only trigger TUPE where the 

transferring acti viti es are ‘fundamentally or essenti ally’ the same
•  Employers with 10 or less employees will now be able to consult directly with the employees about the 

TUPE transfer, rather than having to consult with elected representati ves and where there are no pre-
existi ng recognised representati ves

•  Terms and conditi ons in a collecti ve agreement may be renegoti ated one year aft er the TUPE transfer, 
provided that the overall changes are ‘not less favourable’ to the employees. Also where employees’ 
contracts of employment incorporate terms agreed in a collecti ve agreement which take eff ect aft er the transfer and the transferee is not a party to the agreement, TUPE will 
be amended to eff ecti vely ‘freeze’ the terms at the point of transfer.  This means that transferred employees will not be enti tled to receive pay increases subsequently agreed 
by collecti ve consultati on.

•  Current restricti ons on varying employment contracts are relaxed as long as the changes are permitt ed by the contract (subject to conditi ons).
•  Changes in place of work – the employees place of work aft er the transfer should be regarded as included within the term “changes in the workforce” for the purposes of an 

ETO (economic, technical or organisati onal) defence and will apply both to variati ons of contract and dismissals
•  The ti me limit for providing the employee liability informati on by a transferor (outgoing employer) to a transferee (new employer) is increased from 14 days to 28 days before 

the date of the transfer. 
•  A transferee (new employer) can begin consultati on with the aff ected employees before any TUPE transfer, who are likely to be made redundant aft er the transfer. However, 

this is only where the transferor (outgoing employer) agrees. It will be interesti ng to see how keen the outgoing contractor will be to allow his competi tor (who has just taken 
the contract from him) to have access to his workforce for consultati on purposes before the contract ends! It is diffi  cult to see, in terms of service provision changes, that this 
will be simpler in practi ce.

Simplifi cati on?   We will have to wait and see. If you have any pending TUPE please do not hesitate to contact us to ensure that you 
work to the correct processes.

Disclaimer. The informati on and expressions of opinion in this newslett er are given as  guide only. They are not intended to be comprehensive nor to provide 
legal advice. They should also not be treated as a substi tute for specifi c advice concerning individual situati ons. Always seek professional advice or give us call.
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