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Dangers of Dismissing for

Alleged Faked Sickness

Many times we have queries over suspicions regarding
the validity of an employee’s sickness absence. This s
where the employee is feigning that they are ill by being
desperately in pain, have croaky voices and portray
general signs of malaise to obtain a duvet day by pulling
a'sickie’

However, whilst you may believe that you've had enough
false excuses and have cast iron evidence to dismiss,
please remember that dismissals can be quite tricky
particularly when that cast iron evidence starts to look
a little shakey under the scrutiny of an employment
tribunal.

One such case that was brought to an employment
tribunal last year was where an employee had worked
for an employer for 11 years until his dismissal. He had
sustained a back injury at work and was off sick for a
month. During his absence he had been seen by the
company'’s occupational health doctor and his own GP,
both of whom had assessed him as unfit for work.

The Company and its insurers were not convinced of
the severity of the employee’s injury and arranged for
a private investigator to follow him around. The resulting
footage showed the employee undertaking various
activities such as clearing ice from his car, driving his
car, carrying shopping and walking his dog. On his
return to work the employee was accused of gross
misconduct on the basis that he had falsely claimed
company sick pay while he was fit for work.

At the investigation hearing he had said that his GP had
advised him to take light exercise and to do as much as
possible and his activities in the film were consistent
with this advice. The company sent an account of the
film to his GP (not the actual film) and they were asked
to comment on the consistency between this account
and their assessment of the employee. The GP
responded that when he had examined the employee
he was genuinely in pain and unable to do many
activities but that he had recommended that the
employee do back exercises, that included walking and
that he would have been able to undertake the majority
of the filmed activities. Notwithstanding this, the
Company decided that the employee’s claim of being
too ill to work was exaggerated and false and dismissed
him for Gross Misconduct. The employee then brought
a claim of unfair dismissal.

The tribunal upheld the claim. This was because they
held that the employer’s investigation had been rather
poor. In particular they found that it was completely
incomprehensible that the company had not got medical
evidence to support the allegation that the employee
was fraudulently claiming to beill. The fact that the
actual footage had not been reviewed by any doctor
was particularly damning. Further it found that the
company had ‘cherry picked’ what the employee’s GP

had said in the
medical report
and ignored its
comments that
the employee
was genuinely
ill.

This case just
highlights the
common
temptation of
employers to
turn medical
experts and the
disastrous consequences of doing so. It is almost always
going to be a high risk strategy to dismiss an employee
for alleged illness.

Therefore you need to ensure that you follow your
company’s policy on managing absences and hold a
capability meeting with the employee and get their
permission to write to their GP for professional medical
advice. If you don't hold a meeting you should write to
them asking for this consent, before you hold any
disciplinary hearings or final capability meetings where
you contemplate dismissing the employee.

You also need to bear in mind that a dismissal may also
amount to a disability and therefore you will need to
show that:

e Your treatment of them was for reasons unconnected
to a disability

® |t was not on the grounds of disability

® Thatthe treatment was justified because the reasons
for it were material to the case and were substantial

® That the dismissal could not be avoided by a
reasonable adjustment to their working conditions

If you don't, the dismissal will be found to be on the
grounds of discrimination.

An employment tribunal would certainly expect you to
do everything you can to keep the employee on, that
includes not only making any reasonable adjustments,
but offering then alternative employment.

There is a best practice process for managing either
persistent absenteeism or such absences as described
in this article. If you do everything right then you may
be able to dismiss on the grounds of incapability or by
going through the process of warning levels for their
absences. In all dismissals you will have to prove that
you acted fairly before dismissing the employee.

As we all know, employment law is a minefield, so call
us to discuss how to manage your sickness issues to
ensure you get it right.
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