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The Bribery Act 2010 was given Royal Assent in April
2010 and will not come into force in the UK until April
2011. There is, however, ongoing consultation that is
due to conclude in November 2010, where the finer
details of the Act and its implementation will be
reviewed. We feel it is important to understand the
elements of the Act, so that you can be prepared for its
impact.

Some of the Act is an amalgamation of previous law
relating to bribery from a number of different pieces of
legislation.

For the purposes of this Act bribery is defined as the
giving or taking of a reward in return for acting
dishonestly and/or in breach of the law.

The Act identifies the following key offences:

® Bribing another person - (offering or giving of a
financial or other advantage to gain a benefit or
reward)

® Being bribed - (requesting or accepting a bribe in
return for providing a benefit or reward)

® Bribing a foreign public official.

® Failure by a commercial organisation to prevent
persons performing services on its behalf from
committing bribery.

The Bribery Act 2010 will not change the disciplinary
process as you will need to follow this to investigate any
alleged act of corruption before any disciplinary sanction
isimposed. If an act of bribery is alleged to have taken
place you should follow your own procedure or fall back
on the Acas Code. However, the policy should be revised
to contain that an act of bribery constitutes Gross
Misconduct.

Things to Note:

e The offence of bribery relevant to this Act could be
committed in the UK or overseas.

e Under the Act, company directors can be liable for
improper payments, even if they were made by third-
party contractors and the directors themselves were
completely unaware of them.

e If the‘corporate offence’is committed, then both the
company and its directors can receive sanctions
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including unlimited fines. The possible sanction for
an individual involved in bribery is 10 years in jail.

Recommendations:

The Act requires the Government to give guidance
‘about procedures that relevant commercial
organisations can put into place to prevent persons
associated with them from bribing’. The current
consultation process is to establish what these adequate
procedures should be.

The guidance, from the Government is not expected
to be published until January 2011; in the meantime
the recommendations are as follows:

® There should be an anti-corruption/ bribery culture
within the company, led by its directors.

® There should be a named senior individual
responsible for anti-corruption procedures in the
organisation, typically the Managing Director.

e Risk assessments should be introduced to determine
the potential risk of bribery occurring, and any
relevant action implemented.

@ Companies should have a clear code of conduct that
addresses anti-corruption issues.

e Penalties for participating in corrupt activities should
be clearly spelt out in employees’ contracts of
employment, and disciplinary procedures.

® Companies should have a gifts and hospitality
procedure that sets out what is and what is not
acceptable and ensures that corruption does not
occeur.

® Employees should be given training in anti-
corruption matters.

® Such financial controls should be in place that the
possibility of corruption occurring is made unlikely.

e Such whistleblowing procedures should be in place
that employees could report any matters relating to
corruption without fear of retaliation.

The courts will make the ultimate judgment as to
whether a company did or did not have ‘adequate
procedures’in place.

Itis likely that the courts will pay regard to the size and
complexity of the company in determining what is
‘adequate’ with the controls and checks required in a
large company likely to be more thorough and detailed
than those in a small one.

Further Information and Consultation:
Bribery Act 2010
www.legislation.gov.uk/ukpga/2010/23/contents
Consultation
www.justice.gov.uk/consultations/briberyact
consultation.htm
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Will the UK Border Agency catch you out?

Recently there have been many reports about companies being
raided by the UK Border Agency where they have found and arrested
illegal workers. Some of these companies were large companies that
should have known better. If companies cannot provide evidence
that they have carried out the correct pre-employment checks they
will face fines of up to £10,000 for each illegal worker.

These checks were put in place in 2008 and therefore there is no
excuse for any business to fail to carry out the right pre-employment
checks as ignoring the rules is at your peril as it could lead to hefty
fines, bad publicity and up even up to a 2 year prison sentence.

We understand that still many employers are confused by the
regulations around foreign workers. In February 2008 a simple 3
step process was put in place whereby it set out the required checks
to be undertaken for every new employee. You can download our
free guidelines on this 3 step process from our website.

However, the confusion comes as to who is free to work and who is
restricted. What you have to remember is that you can employ
anyone who comes from:

Austria  Belgium  Cyprus ~ Denmark Finland  France
Germany Greece  Iceland  Ireland  Italy  Liechtenstein
Lixembourg  Malta Netherlands Norway  Portugal Spain
Sweden UK
If an applicant/employee is from:
CzechRepublic  Estonia Hungary Latvia
Lithuania Poland Slovakia Slovenia

Then they need to register under the Workers Registration Scheme
before they can start work if they have been in the UK for under 12
months. If they have worked for over 12 months with no more than

30 days’ break then they can apply for a registration certificate to
live and work in the UK.

Nationals from Bulgaria and Romania are entitled to come to the
UK but do not have the right to work in the UK without restrictions.
Authorisation for work must be in the form of a card or a certificate
from the Home Office or the Border and Immigration Department
showing that the holder is entitled to work in the UK and must be
provided prior to working unless they can provide an exemption.

Applicants who are from a country outside of those listed above and
who wish to work in the UK will be subject to being given the right
to work under a points based system and each category has different
eligibility requirements.

You need to check every applicant’s documents thoroughly and if
unsure call the Home Office or UK Border Agency.

Also, some employees from countries outside of the above and who
are students might have the right to work part time during term
time. This work is restricted to 20 hours a week and full time during
the term breaks. However, you need to check the documents carefully
and also establish that they are not working elsewhere.

If an individual is subject to a right to stay in the UK that is time-
limited then you must put a process in place to ensure that 3 months
before you remind the employee about the expiry of their documents.
For them to remain employed with you with expired permits or visas
still means they are illegal workers. You must carry out all the checks
every 12 months so that you can check that the original documents
have not expired and request updated documentation, even if it is
a passport for a UK Citizen.

When you read the guidelines on the 3 step process it will refer to
the specified documents under what are known as List A and List B.
Please ask us for a free document as you need to send this out with
all offers of employment as well as to check all your employees’
documents.

In relation to offer documentation you must put in the offer letter
that the offer is subject to satisfactory asylum and immigration
document and in the written statement of terms and conditions you
should also have a clause that states that if their employment is
dependent upon working visas, work permits or compliance with
the Workers Registration Scheme and they are coming to an end
there is an obligation to keep you informed and that their
employment may automatically terminate if for any reason the
appropriate documentation is not extended or a right to reside in
the UK given.

If you require your employees to be CRB checked or have or be ISA
registered then if they are not legal employees, these checks will
identify this.

It sounds daunting, but if you don’t want the UK Border Agency to
catch you out you need to do this. Alternatively, call us as we can
help and support you.
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