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Social Media in the Workplace

Why you should have a social media policy

In our October 2009 newsletter we had an article on
social media in the workplace. Since then social media
is increasingly engrained in both personal and
professional lives and has blurred the lines of what is
and isn’t acceptable and it is therefore ever more
important for employers to protect their businesses.

Since 2009 there has been a rise in the number of
employment tribunal cases involving employees’ use of
social media sites whilst at work. One very high profile
case recently was Preece vs JD Wetherspoons plc where
a pub manager was dismissed for gross misconduct
after posting some inappropriate remarks on Facebook
about two customers that had verbally abused and
threatened her. Her unfair dismissal claim was lost
because the Tribunal found that she had signed up to
the company’s social media policy where it was clearly
stated that disciplinary action would be taken where
comments on Facebook were found to lower the
reputation of the organisation.

If you don't have a policy on what is and isn't acceptable
for employees of your company on social networking
sites and social media in general, then it might be time
to think about one.

The main threats to employers from misuse of social
media are:

Damage to your company’s reputation.
Breach of confidentiality.

Time wasting.

Liability to third parties.

Liability to other employees.

Even if you have banned employees from Facebook and
from having their personal mobiles on during working
time, you could still be at risk, some examples are below:

e Finding that an employee connects with company
contacts on LinkedIn or other social networking
websites without permission.

s Finding that an employee places insensitive, abusive
and potentially libelous comments on a competitor’s
blog which is then tracked back to your company.

e Finding that embarrassing photos are posted that
reference your company or its employees.

e Finding that an ex-employee is still purporting to
work for your company and is posting inappropriate
comments about the Company or your clients.

e Finding that an employee is spenc(ng a lot of time
on LinkedIn, Twitter, etc. claiming that they are doing
it for business development and are not.

e Finding that an employee is posting discriminatory
views on their blog and has not stated that the views
are their own.

e Finding that an employee is involved in approprlate
conversations with clients on social networking sites.
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e Finding that an employee starts a blog without
permission using your Company’s name.

e Finding that an employee has posted a video on
YouTube that references your Company or
employees.

You do not have to have a separate policy for social
media. However, it is strongly advised that you have a
clause in your Internet policy about this that sets out
what they can and cannot do in relation to social
networking. This will help to protect your business and
must be written in accordance with the needs of your
business and covers activity during or after work and
also relates to other policies such as an equal
opportunities policy.

What you don’t want is a claim against you where an
employee has been ‘cyber-bullied’ by another employee
and of course the main sites where this would happen
is on Facebook and Twitter.

Writing or displaying information about the Company,
its clients/customers, products, employees, etc. on such
networking sites without permission will then be a
breach of policy and is also breach of data protection.
There should arso be a clause making it very clear on
what they must do about their profiles on these sites
and any contacts made on them during the course of
their employment ceases when they leave as well as
that the information is classed as confidential business
:gaormation that cannot be disclosed after they have

There is also a case of Hays Specialist Recruitment
(Holdings) Ltd & anor v lons & Exclusive Human
Resources limited in 2008 that set out case law that said
that any contacts made during the?ourse of busliness

or the employer
-,-..xv will be confidential
i information and
thus belong to the
business when the
employee leaves.
The case required a
disclosure from Mr
lons (who had left
to set up his own
company in
- competition to
Hays) to disclose his
contacts on
LinkedIn that he
had generated in
his capacity as an
employee at Hays.
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Negligent Statements in Emails

Millions of emails are sent between businesses
around the world on a daily basis, many of
which have little thought or consideration
behind them. However, employers are now
being forced to clean up their act when it
comes to making comments in emails
regarding former employees or risk claims for
negligent mis-statements being made against
them. Liability for negligent mis-statement
occurs where a false statement is made
without the individual making it having taken
proper care.

This revelation follows the recent High Court
ruling that an employer could be liable to a
former employee for negligent and damaging
comments that were made in an email to his
new company which resulted in his dismissal.
This ruling occurred despite the fact that the
comments were made to the employee’s new
company six years after the original
employment relationship ended.

Implications for employers

It has long since been established that
employers owe a duty of care to former
employees with regard to providing accurate
references. The employer can be liable for
negligent mis-statement or victimisation
under discrimination law if they provide a
careless or false reference which affects a
former employee’s job prospects.

However, it is now apparent that employers
owe a much wider duty of care beyond that
of providing references for former employees

Each year details of the number and nature of
Employment Tribunal claims raised over the
course of the previous twelve months are issued.

The latest 2010-11 figures reveal that a total
of 218,100 claims were made between 1 April
2010 and 31* March 2011, an 8% fall in the
number of claims received compared with the
previous year. The figures also show a rise in
the number of claims the Employment
Tribunals disposed of at 122,800 cases during
2010-11, which is 9% greater, than in 2009-10
and 33% more than in 2008-2009.

There has also been a difference in the types
of dismissal claims. Although claims for unfair
dismissal have decreased, there has been a
threefold increase in claims under the Part
Time Workers (Prevention of Less Favourable
Treatment) Regulations. The number of Age
Discrimination claims has also risen
dramatically by 32% with, 6,800 age
discrimination claims filed this year - a rise of
31 per cent on 2009-10 and 79 per cent on
2008-09.

The highest pay-out given in an age
discrimination cases this year was £144,100.
15% of winning claimants were also awarded
£50,000 or more compared to a maximum
award of £48,710 in 2009/10.

With levels of unemployment and redundancy
still very high, these statistics will be of concern
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but also with regard to general comments
made about them years after the employment
relationship has ceased.

The solution

A few simple steps can protect employers and
ensure that negligence is avoided when
conducting correspondence regarding former
employees:

®  All communication concerning former
employees that is passed to a third party
whether sent via email or handwritten
should be carefully vetted and channelled
through a reliable source such as a HR
department.

®  The person responsible should verify all
statements regarding former employees
by cross referencing with their personnel
file and any earlier references to ensure
that all comments are consistent.

® A paper trail should be kept at all times
recording the sources of any information
that is used to make a reference or
statement.

® All policies and procedures should
be reviewed to ensure that all
communications concerning former
employees are accurate and fair.

®  Current employees should be instructed
of the implications of making careless,
incorrect or rash statements about ex-
colleagues. It is essential this message is
conveyed by the employer and enforced
in the form of an up-to-date social media
policy or social media clause in IT policies.

to employers,
particularly as
there is now more
opportunities
than ever for
employees both
young and old, to
bring age
discrimination
claims. The full
force of the
removal of the
default retirement
age have yet to be
felt, but it will be
unsurprising if
next year's employment tribunal statistics
reveal a further rise in age discrimination
claims.

Legislation has been introduced to curb age
discrimination. The Equality Act 2010, which
took effect on 1 October 2010, prohibits both
direct and indirect age discrimination, and
age harassment in the workplace. Also, total
abolition of the default retirement age took
place on 1 October 2011.

It is vital that employers review their existing
policies on equal opportunities, redundancy,
recruitment, employee benefits and pay to
take into account these changes.

HR Solutions

celebrate their
10th Year!

A thank you from HR Solutions

On behalf of HR Solutions | would like to say
a special thank*Ru to all of our guests who
attended our 10™ " Year Anniversary Event in
July 2011. We very much enjoyed seeing
you all there, and the feedback from the
event has been very positive,

It was nice to see so many of you turn out
to celebrate with us, as well as network with
each other.

| thoroughly enjoyed the day, even though
| don't normally like public speaking, but |
felt amongst friends!

We hope that those of you that attended are
putting to use our anniversary mugs!

Carol Ann
Guilford

10tM vear Anniversary

Our 102)th Year Anniversary was a great
success, and we had a lot of positive
feedback from all of our delegates, so much
so that that we are planning to run some
further events in the future, so watch this
spacel

Our anniversary event focused on the latest
updates with regards to changes in
employment legislation, and from the
feedback from the event, it is apparent that
delegates found these sessions useful, as
well as the factsheets that we also provided
throughout the day.

The topics covered included;
Whist‘:blowing, Health and Safety and a
round up of Employment Legislation,
including Agency Workers Regulations,
Equality Act, The Bribery Act, Default
Retirement Age, as well as an overview of
the Pensions Reforms.

If anyone who couldn't attend would like
further information, then please don't
hesitate to contact your Account Manager.
You can also find our Presentations on our
website, under our ‘Resources and
Downloads’ Section.

Delegates all received a ‘goodie bag' which
we hope has come in useful!

We value the support of all of our clients,
and we thank you again for your continued
support.
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